
 

 

 

 

 

 

 



 

 

i  

ii

iii





 

 

 



 

 

 

legal owner

good conscience

equitable obligation

own

equitable obligation

Prof. David Hayton

control own



Convention on the Law Applicable 

to Trusts and on their Recognition

i  

ii  

title

iii  

i  

ii  

iii  

rights of the legal 

owner of property



i  

ii  powers

iii  ob-

ligation



   

     

   

 i   ii  

iii  

iv  v  

vi  

iii



iv



control own

simple 

trust special trust

passive 

trust bare trust



active 

trust

active fiduciary duties latent fiduciary duties



i  

ii  iii  

iv  

v  

vi  

i

ii

iv



 

 
4 4 4 4 4 4 4 4 4 4 4 4 4 4

 



 Geraint Thomas & Alastair Hudson, The Law of Trust  nd ed. .

 David Hayton, Paul Matthews & Charles Mitchell, Underhill and Hayton Law 

Relating to Trusts and Trustees ,  th ed.  hereinafter Underhill & 

Hayton .

 Marshall’s Will Trusts, Re  Ch , ; Green v Russell  

 QB , 

 

 

John 

McGhee, Snell’s Equity  nd ed. 

 James L.J. owner

as principal as owner master

Smith v Anderson   Ch D , 

 nominee

John Mowbray, 

Lynton Tucker, Nicholas Le Poidevin, Edwin Simson & James Brightwell, Lewin on 

Trusts  th ed.  hereinafter Lewin



 

Article  of The Hague Convention on the Law Applicable to Trusts and on their 

Recognition.

Ibid.

Ibid.

David Hayton, The Hague Convention on the Law Application and Comparative 

Law,  Int’l & Comp. L.Q. ,  .

rights

Thomas & Hudson, supra note , 

at 

Thomas & Hudson, supra note , at .

–

–

 

–

–



 

–

 

Underhill & Hayton, supra note , at – ; 

James Penner, Exemption Clauses, in Breach of Trust  .

Thomas & Hudson, supra note , at .

 

–

–



 A Austin Wakeman Scott & William Fratcher, The Law of Trusts 

§ A, at  th ed. .

–

power

legal authority

donor donee



  

dispositive powers

administrative or managerial powers

Trustee Act 

Trust of Land and Appointments of Trustees Act 

Trustee Act 

powers of an absolute owner





  





 powers of advancement  

powers of maintenance   powers of select  

discre-

tion relating capital or income  

 power of appointment



general powers special powers

hybrid powers



benefi-

cial powers limited powers

fiduciary powers

good faith

fraudulent

doctrine of a fraud  

object



Lewin, supra note , at ; Underhill & Hayton, supra note , at .

Lewin, supra note , at .

Lewin, supra note , at ; Thomas & Hudson, supra note , at ; Underhill & 

Hayton, supra note , at ; Mark Hubbard, Protectors of Trusts  .

Restatement Second  of Trust §  cmt. d .

 Scott & Fratcher, supra note , § , at  .

Ibid.

use feudal 

incidents

stakeholder nominees



 –

Trustee Act , s.s. , , , and 

; Trusts of Land and Appointment of Trustees Act , s. 

Trustee Act , s. ; Trusts of Land and Appointment of Trustees Act , 

s.s. , , ; Trustee Act , s. b .

absolute title

title of possession right of possession

right of property

Trusts of Land and Appointment of Trustees Act , s. .

Lewin, supra note , at 

Lewin, supra note , at ; Thom-

as & Hudson, supra note , at 

–



 

 

–

–

 

Geraint Thomas, Thomas on Powers  nd ed. .

Thomas & Hudson, supra note , at ; Pilkington v IRC  AC , –

; Trustee Act , s. .

Thomas & Hudson, supra note , at ; Trustee Act , s. , .



Lewin, supra note , at .

Ibid.

Lewin, supra note , at ; Thomas, supra note , at . 

Thomas & Hudson, supra note , at ; Thomas, supra note , at .

Lewin, supra note , at ; Thomas, supra note , at .

Lewin, supra note , at ; Thomas, supra note , at .

Thomas, supra note , at .

Lewin, supra note , at .

Lewin, supra note , at .

Hubbard, supra note , at – .

Buckley J.

beneficial powers

vicarious powers Wills’s Trust Deeds, Re  

Ch , – ; Thomas & Hudson, supra note , at 

non-fiduciary powers

Lewin, supra note , at  n. 

special powers Thomas, supra note , at ; Pen-

rose, Re  Ch , 

fiduciary power in the full sense

Somes, Re,   Ch , ; Mettoy Pension Trustees Ltd v Evans   

WLR , 

Lewin, supra note , at .

person-

al powers

fiducia-

ry powers Underhill & Hayton, supra note , at 

– ; David Hayton, English Fiduciary Standards and Trust Law,  Vand. J. 



Transnat’l L. , – ; Hubbard, supra note , at 

Underhill & Hayton, supra note , at – .

Vatch v Paull   AC , .

Lewin, supra note , at , .

Lewin, supra note , at .

Edwards’ Will Trusts, Re   All ER , . 

Lewin, supra note , at , .

Lewin, supra note , at .

Lewin, supra note , at ; Underhill & Hayton, supra note , at  th ed. 

; Mettoy Pension Trustees Ltd v Evans   WLR , – .



mere powers

trust powers

discretionary trust

A

A

B

B



 

 dual arrangement  

   

fiduciary donee

mere fiduciary powers

 non-fiduciary donee   mere 

power



A B B A B

B A B

B A B A

B

B B

Hubbard, supra note , at 

power in the nature of a trust powers cou-

pled with a duty A.J. Oakley, Parker & Mellows: The Modern Law of 

Trusts  th ed. ; Thomas & Hudson, supra note , at 

Lewin, supra note , at , ; Thomas & Hudson, supra note , at ; Met-

toy Pension Trustees Ltd v Evans   WLR , – .

Oakley, supra note , at .

Warner J. category 

Mettoy Pension Trustees Ltd v Evans   WLR , 



Lewin, supra note , at –

Ibid.

–

Thomas, supra note , at ; Thomas & Hudson, supra note , at .

Warner J. cat-

egory category 

Mettoy Pension Trustees Ltd v Evans   WLR , 

–

Lewin, supra note , at – ; Thomas, 

supra note , at 

“arrangement” 

mere pow-

er   eg., Hay’s Settlement Trusts, Re   WLR 

Thomas, supra note , at .





i  

ii  

iii  

iv  honestly or properly

v  

vi  vii  

viii  ix  

x  xi  

xii  xiii  

good faith



i xiii

 



   

constructive trust



protectors

perverse



per-

sonal power



Thomas, supra note , at , .

Thomas, supra note , at .

Thomas, supra note , at .

Lewin, supra note , at 



Thomas, supra note , at .

Underhill & Hayton, supra note , at – ; Wills’s Trust 

Deeds, Re  Ch , 

Thomas, supra note , at .

Lewin, supra note , at .

Thomas & Hudson, supra note , at .

Thomas, 

supra note , at 

Nicholls v Louisville Investment Pty Ltd   ACSR .

Thomas, supra note , at 

Underhill & Hayton, supra note , at –

Thomas, supra note , at 

Thomas, supra note , at 

Thomas, supra note , at .

protector



Scully v Coley  All ER D   Nov  at –

Lewin, supra note , at ; Re the Hare Trust   ITELR  Jersey .

Lewin, supra note , at – .

Lewin, supra note , at .

Lewin, supra note , at .

Vestey’s 

Lord  Executors v IRC   All ER 

Finers v Miro   All ER .

Underhill & Hayton, supra note , at .

Underhill & Hayton, supra note , at .

Law of Property Act  

  

Beale’s Settlement Trust, Re   Ch .

Underhill & Hayton, supra note , at .

Ibid.

Lewin, supra note , at .

Lewin, supra note , at –  th ed. ; Vester’s Lord  Excutors v IRC 

  All ER .

Hart’s Will Trust, Re   All ER ; Underhill & Hayton, supra note , at 

.

Thomas & Hudson, supra note , at ; Thomas, supra note , at .

Thomas, supra note , at .

Scott v National Trust   All ER .

honestly reason-

ably



National 

Trustees Co of Australalia v General Finance Co, Re  AC 

Fraser v Murdoch   App Cas .

Trustee Act 

, Sch. , para. 

Oakley, supra note , at – .

i  

ii  

iii  

i

ii





bona fide



 

in-

herent jurisdiction



 

i  

ii  

iii  

iv  honestly or properly



v  

vi  vii   

 viii  ix  

x  

xi  

xii  xiii  good faith



Tempest v Lord Camoys   Ch D .

Stannard v Fisons Pension Trust Ltd  IRLR .

Tempest v Lord Camoys   Ch D .

Costello v O’Rorke   IrREq 

Mortimer v Watts   Beav .

Tempest v Lord Camoys   Ch D .

Tempest v Lord Camoys   Ch D ; LGSS v Egan  NSWSC .

Millard v Eyre   Ves ; Palairet v Carew   Beav ; Seray-Wurie 

v Charity Commission  EWHC  Ch .



Letterstedt v Broers   App Cas .

Buchaman v Hamilton   Ves ; Lemann’s Trusts, Re   Ch D 

; Phelp’s Settlement Trusts, Re   Ch D .

Thomas & Hudson, supra note , at .

Harrison’s Settlement Trusts, Re   WLR ; Lewin, supra note , at .

Hay’s Settlement Trusts, Re   WLR .

Manisty’s Settlement, Re  Ch .

–



 







general investment powers

dishonesty

Millett L.J.

 duties 

of care and skill   prudence and diligence  



   



 



Restatement 

Third  of Trusts §  cmt. f 

–



–

Re-

statement Third  of Trusts §  cmt. d 

Thomas & Hudson, supra note , at ; Thomas, supra note , at .

See supra note .

Thomas & Hudson, supra note , at ; Thomas, supra note , at .

 

  

Trustee Act , s. .



id. s. .

Id. Sch. , para. .

Underhill & Hayton, supra note , at .

D.J. Hayton, The Irreducible Core Content of Trusteeship, in Trends in Contempo-

rary Trust Law  A.J. Oakley ed., .

Armitage v Nurse  Ch .

Restatement Third  of Trusts §  cmt. d, 

e 

–

 C




